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COMPLAINT=-ACTION TO QUIET TITLE ~ 


Plaintiff alleges as follows: 


counr = 


FIRST: This action is brought to quiet title to 
real property held by the Plaintiffs as tenants by the entire> 
ties, by debarring the United States of all right, title, 
interest, or claim to said real property or any part thereof, 
arising by reason of a certain tax lien filed by the Defendant 
in the United States District Court for the District of Colum 
bia, Tax Lien No. 543-64 which is based upon an assessment of | 
a 100% penalty against Plaintiff James A. Travis, under the 
provisions of Section 6672, Internal Revenue Code, 1954, as 
amended, (26 U.S.C. Section 6672) on account of unpaid taxes 
of employees, and interest thereon, withheld by Electrical Con=- 


tractors of Maryland, Ince, a corporation. Jurisdiction is 


conferred on this Court by 28 U.SiC. Section 1340 and 28 U.S.C. 


Section 2410. 
SECOND: Plaintiff Eleanor M. Benson is a resident 


of the State of Maryland. Plaintiff James A. Travis is a resi- 
dent of the State of Virginia. Plaintiffs were married Janu- 
ary 16, 1944 in the State of Maryland; they lived together in 
Maryland until September 1960.° On or about the 18th day of 

May 1959, Plaintiffs purchased and acquired title, | as tenants 


by the entireties, to the following described real estate 
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located in the District of Columbia: 


Parts of Original Lots 15 and 16 in Square 68 as 
described as follows:- 


BEGINNING for the same at the Southwest corner 
of said Lot 15 and running thence North along the 
West line of said Lot 35 feet to the South line of 
a 10 foot alley as dedicated and shown on plat re- 
corded in Liber No. 31, folio 25 of the Records 
of the Office of the Surveyor of the District of 
Columbia; thence with the outline of said alley, 
the three (3) following courses and distancés (1) 
East 84.30 feet to an angle (2) Southeasterly 34.96 
feet to another angle (3) South 11.49 feet to the 
South line of said Lot 16; and thence West along the: 
South lines of said Lots 16 and 15, 110.17 feet to 
the place of beginning. j 


NOTE: At the date-hereof the above described prop= 

erty is designated on the Records of the Assessor 

of the District of Columbia for taxation purposes 

as Lots 807 and 808 in Square 68. 

THIRD: On or about the 17th day of May 1961 the 
Plaintiffs entered into a Property Settlement Agreement under 
the terms of which they agreed, inter alia, that the District 
of Columbia property aforesaid was to be owned and retained by 
the parties as tenants by the entireties, despite the separa- ate 
tion, or a subsequent divorce, and that. James ernie would 
manage the same, paying Plaintiff Eleanor M. Benson, then 
Eleanor M. Travis, so much of the net inéome thereof as was” 
equal to $215 per week for a period of 23 years from and after 


May 6, 1961; and, thereafter 1/2 of the net income therefrom 


until the death of either of the parties. To date, the net, 


income. of said property has never equaled the guaranteed pay- 


ments of $215 per week. Thereafter, on the 4th day of August 


1962, in an action commenced by James A. Travis, a decree of 


absolute divorce was entered by the Circuit Court of Montgomery 


County, Maryland. ; = | 

FOURTH: In accordance with the Property Settlement 
GEES aforesaid, which by its terms survived the divorce 
decree, the property aforesaid has remained in ac Plaintiffs ; 
as tenants by the entireties continuously, ereene for a short 
period of time early in 1963 during which the property was held 
by straw parties for the purpose of refinancing existing deeds 
of trust. The straw parties, upon completion of the refinan- ? 
cing, immediately reconveyed said property to Plaintiffs as t 
tenants by the entireties. In connection with this transaction 
the Plaintiff James A. Travis agreed that the refinancing was 
not: to be construed in any wise or manner as affecting or modi= 
fying the Property Settlement Agreement of May 17, 1961 or his 
obligations and responsibilities to the Plaintiff Eleanor M. 
Benson under said agreement. 

FIFTH: During the years 1959 and 1960 plaintité 
James A. Travis was an officer and director of Electrical Con- 
tractors of Maryland, Ince, a Maryland corporation. | For the 
fourth (4th) quarter of 1959 and for all four (4) quarters of 
1960 said corporation filed Employer's Quarterly Federal Tax 
Returns, Form 941, setting forth the amounts of employee Fed- 
eral income taxes and insurance contributions allegedly with- 
held. The said corporation operated during this period of time - 
at a constant deficit, did not in fact at the time of making 
payroll payments have sufficient funds on hand to discharge the 
gross payroll, including the employees" Federal Income Tax and 
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insurance contributions, and failed to make payment of said 
taxes allegedly so withheld for the quarters aforesaid. There= 
upon the Defendant under the provisions of Section 6672 of the 
Internal Revenue Code, 1954, as amended, and on or about the 
20th day of March 1964 assessed a 100% penalty for each unpaid 
taxes against Plaintif£ James A. Travis in the total sum of 
$28,461.79 and on or about March 23, 1964 filed a Federal Tax 


Lien in the United States District Court for the District of 


Columbia, Tax Lien No. 543-64, in said total amount, claiming 


thereby and now claiming an interest in the property aforesaid, 


contrary to (a) the interests of the Plaintiff Eleanor M. 
Benson by reason of the tenancy by the entireties and the 
Property Settlement Agreement aforesaid, and (b) contrary to 
the interests of James A. Travis in said property, by reason 


of the tenancy by the entireties. 
COUNT IL 


FIRST: The allegations of paragraphs First, Second, 
Third and Fourth of Count I of Plaintiffs' Complaint are re~ 
alleged here as if fully set forth herein. 

SECOND: During the years 1959 and 1960 Plaintiff 
James A. Travis was an officer and Girector of Electrical Con 
tractors of Maryland, Inc., a Maryland erat tone For the 
fourth (4th) quarter of 1959 and for all four (4) quarters of 
1960 said corporation filed Employer's Quarterly Federal Tax 


Returns, Form 941, setting forth the amounts of employee Federal 


Income Taxes and insurance contributions allegedly withheld. 
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. | 

The said corporation operated during this period of time ata 
Sone cant deficit, did not in fact at the time of making payroll 
payments have sufficient funds on hand to discharge the gross 
payroll, including the employee Federal ERCORe Tax and insurance | 
contributions, and failed to make earner of said taxes saaeseee 
so withheld for the quarters aforesaid. Thereupon the Defendant 
under the provisions of Section 6672 of the ee Revenue 


Code, 1954, as amended, and on or about the 20th day of March 


1964 assessed a 100% penalty for such unpaid taxes against 
Plaintiff James A. Travis in the total sum of $28,461.79 and on 
or about March 23, 1964 filed a Federal Tax Lien in the United 
States District Court for the District, of Columbia, Tax Lien 
No. 5435-604, 1n Sala total amount, Ciaiming tnerepy " now 
claiming ‘an interest in the property aforesaid. : 


THIRD: On or about the llth day of May 1964 Plain- - 


tiff James A. Travis filed a Voluntary Beer ts in Bankruptcy 


under the laws of the United. States relating to Bankruptcy + in 
the United States District Court for the Eastern District of 
Virginia. Listed amongst the liabilities of the said Plaintiff 
James A. Te in said petition in bankruptcy, was the claim 
of the United States arising by reason of the assessment of the 
100% penalty hereinbefore referred to, and the United States 

of America was listed as a creditor by reason merece 


FOURTH: The claim of the United States of america 


arising by reason of the penalty aforesaid was provable and 
allowable in the bankruptcy proceedings. Thereafter, on or. 


about the 2nd day of March 1965 the Plaintiff James A. Travis 
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was discharged from all debts and claims which, by the Act of 
Congress relating to Bankruptcy as then in effect were made 

.. provable against his ‘estate reset such debts as were, at that 
time by said Act, excepted from the operation of a discharge 

in bankruptcy. That at the said time, under the provisions of 
Section 17 of the Bankruptcy Act (11 U.S.C. Section 35) the 

100% penalty levied against the Plaintiff James A. Travis was 
provable, allowable and dischargeable in bankruptcy. ; ' 

FIFTH:. That by reason of the discharge in bankruptcy. 

of Plaintiff James A/ Travis, as atoceseidh the tax lien pre- 


-viously filed by the Defendant in the United States -District 


Court for the District of Columbia as aforesaid, became of no 


further force and effect. 


WHEREFORE, Plaintiffs demand that by decree and judg= | 
ment of this Court it be determined under Count I hereof, or 
under Count II, or under both Counts, that said property is not 
subject to any lien for, or chargeable with, any liability 
resulting from the 100% penalty assessed against Plaintiff ; 
James A. Travis on account of unpaid Federal. Income end Insur- 
ance Contribution taxes allegedly withheld Dy Electrical Con- 
tractors of Maryland, Inc. from the gross pay of -the employees 
thereof for the third (3rd) quarter of 1959 and all four (4) 
quarters of 1960, all as claimed under Tax Lien No. 543-64 


filed in this Court on or about March 23, 1964. 


[Signature Omitted in Printing] 
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Comes now the defendant, “united States of America, by its 
undersigned attorneys, answers the complaint as follows: 


COUNT .I 


1. The defendant admits the allegations in the first sentence 
of the first paragraph of the complaint, except that it denies ‘that 


the plaintiffs hold title as tenants by the entirety. The defendant 
r 


denies that the court has jurisdiction to determine the merits! of 
— eT eee TN 


the tax liabili i i i : i. 


2. The defendant admits the allegations in the second paragraph 
of the complaint. . 


3. The defendant admits the allegations in the third paragraph 


of the complaint. 


4. The defendant denies the allegations in the fourth para- 
graph of the complaint, except that it admits that on January 31, 
1963, plaintiff James A. Travis, his present wife Aletha Travis, 
and his former wites plaintiff Eleanor M. Beneone joined in making 
a@ conveyance of the property mentioned in the monpsat to Donald 
M. and Olive B. Crawford, as husband and wife, as tenants by the 
entirety, and that on April 23, 1963, Donald M. and Olive B. Crawford 


then reconveyed the property to James A. Travis and Eleanor Me Travis, 
purportedly as tenants by the entirety. 

- 5. The defendant admits the allegations in the first ae 
of the fifth paragraph of the complaint. The defendant denies the 


allegation- in the second and third sentences of the fifth paragraph oes 
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of the complaint. The defendant admits the allegations in the fourth 
sentence of the fifth paragraph of the complaint, except the character- 
Pe eet! of the interest of the plaintiffs as a tenancy by the entirety. 
COUNT II 

6, Defendant’s Aer to paragraphs first, second, third 
and fourth of Count I of plaintiffs* complaints are realleged. In 
addition, the defendant denies that the court nae jurisdiction insofar 
as the plaintiff seeks an adjudication that the tax 
been discharged in bankruptcy. 

7. The defendant admits the allegations in the first sentence 
of the second paragraph of Count II of the complaint. Defendant 
denies the allegations in the second and third sentences of the 
second paragraph of Court II of the complaint. Defendant admits 
the mxeeee tons in the fourth sentence of the second paragraph of 
Count II of the complaint. 

8. “The defendant admits the allegations in the third paragraph 
of Count II of the complaint. 

9, The defendant denies the first sentence of the fourth 
paragraph of Count IT of the complaint, Defendant admits the 


allegations of the second sentence of the fourth paragraph of 


Count IT of the complaint. Defendant denies the allegations in 


“the third sentence of the fourth paragraph of Count II of the 
eonotecnte 

10. The defendant denies the allegations in the £ifth para- 
graph of Count IT of the complaint. : 


WHEREFORE, the defendant prays for a judgment that the pro- 


perty described in the complaint is subject to 2 valid and subsisting 


Oi 


lien for federal taxes, penalty and interest, as claimed in tax. 


lien No. 543-64, filed in this court on March 23, 1964. 


[Signature Omitted in Printing] 
| 
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Request for Admissions 


Plaintiffs request Defendant, within ten (10) days after 
service of this request, to make the following admissions for the 
purposes of this action only and subject to all pertinent objec= 


tions to admicsiDitecy which may be interposed at the trial. 


FIRST: That each of. the following docunents, a true, 


exact and correct Xerox copy of which is exhibited with this 
request, is genuine. | 


A.. Property Settlement Agreement dated May 17, 


1961, by and between James Ae ‘fravis and Eleanor M. Travis. 


Be Decree of Divorce dated August 4, 1962, grant- 


ing Divorce a Vinculo Matrimonii between James A. Travis and 
: 
| 


C. Deed dated January 16, 1963, conveying Lots 


TS 


Eleanor M. Travis. “ 


807 and 808 in Square 68 (the Twining Court property) to Donald 
: 
M. and Olive ¥. Crawford as tenants by the entirety, recorded in 
— 


the land records of the District of CoO in Liber 11943, Folio 


108. | tees 


D. Deed dated Janua 16,°1963, conveying the 


Twining Court property to James A. Travis and Eleanor M. Travis 
ee i 


ay 


<I = 


as tenants by the entirety, dated January 16, 1963, and recorded 


. 


in Liber 11983, Folio 578. 


E. Letter dated January 28, 1963, from James A. 
Le ee eee —S—SO 


Travis to Eleanor Travis ex lainin i i . 
De ee 


* * * 


G. Discharge of James A. Travis in bankruptcy, 
‘Gated March 2, 1965, discharging James A. Travis from all prov- 
able debts and claims according to the terms of the Acts of Con- 
gress relating to bankruptcy. 
*k ke * 
SECOND: ‘That each of the following statements is true: 
A. Electrical Contractors of Maryland, Inc., 
filed Employer's Quarterly Federal Tax Returns, Form 941, for the 
fourth (4th) quarter of 1959, for all four (4) quarters of 1960, 
and for the first (1st) quarter of 1961, with the District Direc- 


tor of Internal Revenue at Baltimore, Maryland. 


[Signature Omitted in Printing] 


PROPERTY SETTLEMENT AGREEMENT 


" quIS AGREEMENT, made this 17th day of May, 1961 by and Eecncen: 
games A. gravis, Rererss eo called: the: Husband, of Washington, D. Coe 
: and eYenncn Me age, o£ 15212 Burmingham Drive, Laurel, - SAmASt 
hereinafter sometimes xeferred to as the Wifes : 


— V1- 


- 


FIFTH: All property, real, personal and mixed, in which the parties 


have a joint interest shall be divided between them as follows: 


(6) The parties agree that the shares o£ the $1.00 par value 


common stock cS the Twining Court Corporation issued to 

them jointly shall be owned and retained by them as ene 
by the entirety. They further agree ees the real estate 
oon as parts of original lots See Fifteen as) and. 
Sixteen (16) in Square No. Sixty-eight (68), known for the 
purposes of assessment and taxation as Lots 807 and s08 in 
Square 68 in the District of Columbia, together with improve= 


"ments thereon, Located at 2123 Twining Court, Northwest, 


Washington, D. C., shall likewise be owned and retained 
by the parties as tenants the entireties : 
eee 


The Husband and Wife agree that in the event the marriage 
between “en is hereafter dissolved by divorce, that they shall 
continue to own and retain the said Twining court Corporation : 
stock and said@ real estate being 2123 Twining court, North= 

west, as tenants by the entireties, as long as they both se 
shall live, or until such time as they both agree to the 


sale thereof, as provided in Paragraph TENTH hereof. 


TENTH: The provisions for division of property between Husband and 
Wife hereinbefore set forth, are designed to provide the Wife with 
an independent income so long as she may live, regardless of aivoree or 
remarriage, and to permit her to neet the obligation, assumed by her under 
the provisions of this agreement, to support, maintain and eaucate the 
minor children of the SS For the purposes of guaranteeing to the: 


wise an incone of at least $215.00 per week dusting the minority of the 
235-00 pee eS 


children of the parties hereto, it is further agreed as £ollLows::- 
(1) The Husband shall manage the real estate and securities 
; held in tenancy by the entireties by Husband and Wife, 
and shall Sense the net income, retaining for his own 
use all of the income from the securities, and distributing 
one-half (3s) of the net income from the real estate held 
by the entireties to the Husband and one-half (3) thereof 
to the Wife, excepting as hereinafter otherwise provided. 
- For the purposes of this agreement, net income is defined 
as the gross income received from the rental of the real 
property, less payments of principal and interest on 
encumbrances thereon, taxes, insurance, and the cost of 
repairs, all as may be required for the maintenance of 
the real property. 


Commencing as of Saturday, May 6, 1961, and continuing 


for twenty-three (23) years from date, the Husband shall 


eS 


i£e the sum of Two Hundred Fifteen ($215 .00) 


Such weekly payments shall be credited 


pay to the W. 


Dollars per week. 


are of the net income received or receivable 


to the Wife's sh 
from the real property, and xegardless of the amount of net” 

SS received oF receivable. On OF before ganuary 15, 1962, 
the Husband shall prepare an@ deliver to the wife a statement 


eceived from the real property for 


showing the gross income x 


1961 to December SG 
ances on the property for 


the period May 6, 1961, the payments for 


principal and interest on encumbz 
taxes, insurance, and repairs, the net income, oot amounts - 
aistributed to the Wife. On or before January 15, 1963, 
and on or before January 15th of each succeeding year, the 


Husband shall prepare and deliver to the Wife a similar 

"+ gtatement with reference to the calendar year ending the 

previous pecembex 31st. Such statements shall “be certified 
| 

by 2 certified Public Accountant employed and paid by the 


tatement ane certifying thereto. 


Husband for auditing the st 
"gasband has paid 


'T£ any such statement aiscloses that the 


e CES more than the entir 
the wife shall have no 


e net income so received for - 
~ 1 


- to th 
obligation 


the accounting period, 


to the Husband on account thereot, and the excess oz the 


net income so paid by the Husband to the wite shal 


Husband to the Wite for her support and 


a payment by the 
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1 be considere G 


Maintenance during such period. If any such statement dis- 
closes that the Wife has received. more than half of the net 
income, then for such accounting period the amount of the net 
income distributed to the Wife shall be hex share of the net 
income for such accounting period, and the remainder thereof, 
if any even though less than half of the net income, shall 

be that portion of the net income to which the Husband shall 
be entitled during such accounting period. If any such state- 
ment discloses that the amounts paid by the Husband to the 
Wife Guring such accounting period, aa aforesaid, are less 


than one-half of the net income collected by the Husband, 


* *e 


The power of the Husband to manage the real estate and — 


securities held by the parties as tenants by the entixcties, 
shall extend to the power to vote any securities so held, 
but shall not extend to the power to selj_or encunber such, 
properties; and the same shall mot be sold or encumbered 
unless both parties agree to such sale or encumbrance and | 
execute all of the documents necessary to such sale or- 

encumbrance. In the event of an agreed upon sale of any 

of the securities held in tenancy by the entireties, the. 
net proceeds of such sale shall be divided equally between | 


the parties hereto. In the event of an agreed upon sale 
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of the real property held as tenants in the entireties, 


the net proceeds thereof shall be divided equally between 

the parties; but in such latter event the Husband shall no 
longer have any obligation to support and maintain the Wife, 
and the Wife shall accept one-half of the net proceeds of the . 
sale of said real estate in full conennaaas of all obligations 
of the Husband for support and maintenance; her obligation 

to support and maintain and educate the minor children of 


| . 
the. parties to continue. An agreed sale to be a sale to a. 


purchaser for a consideration under a contract Ee sale signed 

by the parties hereto on texms and oe as agreed, and 

not to be an involuntary conversion or by default under any 

deed of trust or any, taking by eminent domain, levy or execution. 
The power of the Husband to manage and control | ithe real 


| 
estate held as tenants by the entireties by the i parties 


hereto, shall not include the power to lease said property. 
AE | 


nor to enter into mod@ifications ofan existin ilease; pro=.'" 
vided, however, that the Husband is hereby spectsically 
authorized to modify the present Lease of the oe estate 
held by the entireties with The twining Court Corporation : 
s0 as to increase the period thereof ron one year with 

an option to renew for one year to five years wath an 


option to renew for five years; to increase the minimunt 
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xental for the first year from $6,048 to $7,560, payable 
$3,024 on July 1, 1960, and 4,536 on January 31, 1961, . 
and for each subsequent year to $12,096, payable $6,048 
on the lst day of July and the ist day of January of eacn 
succeeding year of the term; and to Saas the additional 
percentage xent from 10% of gross sales as defined in 
said lease, to 10% of the first $100,000 of gross sales 

in any lease year, 7% on the next $100,000 of gross peen 
in any lease year, and 5% on all gross sales in excess of 
$200,000 in any lease year. For the purpose of carrying 
this modification into effect, the Wife hereby authorizes 
the Husband to execute a new lease or an amendment or modi- 


fication to the old lease to make the changes aforesaid as 


her Attorney-in-Fact. 


This agreement shall in no manner constitute a waiver 
of any cause of action for @ivorce which either party hereto now has 
against the other, and in any suit that may be instituted therefor, 
no maintenance, alimony, counsel fees, suit money or other ward of money 
ox property of any amount shall be sought or obtained by one party 


against the other except as stated herein; and if the marriage of the 


parties shall be Gissolved or their status as Husband and Wife termi- 


nated by proper judicial proceedings and decree, judgment or order, it 


= 17 — 


is agreed that this agreement shall not be affected thereby, but shall 


remain in full force and effect. This “agreement is entered into with 


the understanding that it is to be and remain effective regardless of 


whether either party shall ever institute a procees=s for divopse 


‘against the othex or obtain ‘any such divorce. Each party 4s and shall 


xemain at liberty to institute or not to institute any proceeding for - 


‘divorce or others toes. or to assert any defense which either may have in 


any proceeding for divorce brought by che other. This agrecnent, how=_ 
ever, shall not pe a bar to any action by either party against the 

’ other. In any action for Givorce instituted by either party wagainst 
“the other, this agreement may be submitted to the court for approval, 
and, if approved, so far as consistent with the practice of the court, 
‘may be incorporated in whole or in part py reference or otherwise in 
"any judgment entered therein. Notwithstanding, such incorporation, ‘the. 
provisions hereof shall not be merged in any suca judgment or decree 


but shall in all respects survive the saine. 


[Signature Omitted in Printing] 
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_ . DECREE OF DIVORCE 


This causo standing coady for hoaring and being duly submitted, the proceedings 


by tho Court read and considered. 
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yn i 
_ Mede this L be day.of . in the year 965 
by and between : im ; 


. James A. Travis and wife, Aletha travis and Elesnor M. ‘Travis, his former wife 


part ies of the first part,and ., y 


Donald M. Crawford and wife, Olive Y Crawford 


part tes of the second part: 


| : 
Witnesseth, ehat for and in consideration of the sum of Ten Dollars ($10.00), receipt 


- whereof is hereby acknowledged, the said party of the first pact does grant unto the said 


part ies of the second part, in fce simple, as Tenants by the Entirety 


_ thefollowing described land and premises, situate in the District of Columbia 


and known end distinguished as 
4 r 
Parts of Original Lots numbered Fifteen (15) and Sixteen| (16) in Square 


numbered Sixty-eight (68), described as follows: Begianing at the South- 
west corner of said Lot 15; thence North along the West line of said lot, 
35 feet to the S wth line of an alley as dedicated and shown on plat 
recorded in the Office of the Surveyor for the District of Columbia in 
Liber 31 at folio 25; thence with the outline of said alley, the three 
following courses and distances; (1): East 84.30 feet to ian angle; (2) 
Southeasterly 34.96 feet to another angle; (3) South 11.49 feet to the 
South line of gaid Lot 16; thence West along the South lines of Lots 16 
and 15, 110.17 feet to the place of beginnings said land /being now known 
_for purposcs of assessment and taxation as Lots 807 and 608 in Square 68. 


i 
i 
i 
i 
i 
t ° 


= 3 Together with all and singular the ways, easements, rights, privileges end appaste- 


_mances to the same belonging or in anywise appertaining, and all the estate, right, title, interest, 


and clain, cither at lew or in equity, of otherwise however, of the said party of the first pert, 
of, in, to, o out of the said land and premises. ze 


i - - 
t | 


; nD the said part tes of the first part covencnt that they will werrent 
specially the property hereby conveyed; and thet they will execute such further cssurances 
of said land as may be requisite. = : 


the day and year first hereinbefore written. 
i ‘ 
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DISTRICT 


ELEANOR M. TRAVIS 
being personally well known to. me as the persons who 


WOES 


ledged the same to be 


day of 
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personally appeared before me in said. ..-.+++++-- 
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end acknow 
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ETHA TRAVIS AND ELEANOR M. TRAVIS. 


pis 
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under my hand ond seal this... 
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ty 
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JAMES A. TRAVIS, ALETHA TRAVIS AND 


JAMES A. 


date on the 
executed the said Deed, 


> “Given 


| Shc ee 
Se Tees CFR - goo 


 Ohig Deed 88S 


Medethis 16th dayof' - ... Jenuary 


in the-year 1963 
by and between ~ 


~ 


Donald M. Gawford. and wife, Olive ¥. Crawford 


part tes of the first part, and : . . 


James A. Travis and Eleanor M. Travis 


pert tes of the second pact: 
Witnesseth, nat for and in consideration of the sum of Ten Dollars ($10.00), receipt | 


whereof is hereby acknowledged, the.satd pacty of the first pact does grant unto the said 
part ics of the second part, infeesimple,  %8 Tenants by Entireties 


the following described land and premises, situate in the District/of Columbia 
. and known and distinguished as 


Part of Original Lots numbered Fifteen (15) and Sixteen. rel) in Square numbered 
Sixty-eight (68), described as follows: Beginning at the Southwest: corner of 
said Lot 15; thence North e of said lot, 35 feet to the South 
- line of an alley as dedicat f Office of the 
_Surveyor for the District o 
outline of said alley, the three 
“feet to an angle; (2) Southeasterly 34.96 feet to anot 
feet to the South line of said Lot 16; thence West alon 
16 and 15, 110.17 feet to the place of beginning; said land dein 
“, +purposes of agsesement and taxation as Lots 807 and 808 in Square 68. 


. 


Together ‘with all end singular the ways, ecsements, rights, privileges end.appure- 
nances to the same belonging or in anywise cppertaining, and all|the estate, right, title, trteres:, 
es “end claim, eithee at law or in equity, or otherwise howevct, of the said party of the first pert, 

of, in, to, of out of the said land and ptemises. | - 
: | 
rnd ehe said pert tes of the frst pact covenant thet they will werrent 
specially the property hereby conveyed; and that ‘they will execute such further exscrances 
of said land as may be requisite. ; : ae e 


a | 
Witness their hand “and seal * the day and year first hereinbefore written. 
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January 28, 1963. 


Mrs. .Eleanor N. Travis 
Laurel, Maryland 


- Dear Mrs. Travis: 


This writing will serve to confirm our understanding 
as to the refinancing of the real estate being rear 2120 
P Street, Northwest, Washington, D. Ce, and on lots known 
as 807 and 808 in Square 68. 
| 

The property is being placed of record in the names 
of Mx. and Mrs. Donald and Olive Crawford, for the purpose. ~ 
o£ enabling them to apply for a new first deed of trust ,, 
on said property in the amount of $41,000.00. When this ~ 
has been accomplished, or at such other time as you. 
a@etermine, the deed back to you and to me signed by the. 
Crawfords will or may be recorded at the Office of the 
Recorder of Deeds. You or your attorney will hold the 
Geead back: to us to be recorded as stated. 


ea deed arrangement shall in no wise or 
ox_modify our proper y settlement agreement dated May 17. 
196l_or my obligations and responsibilities to you under 
gaid agreement. 


x 5 | 
From the proceeds of the first deed of trust as 
obtained by the Crawfords, the unpaid balances of the first, 
second and third deeds of trust will be paid. Title costs 
and charges; unpaid real estate taxes and insurances re- 
quired; actual cost of obtaining the loan; and the tax lien 
in the approximate amount of $2,000 imposed by the Internal 
_ Revenue shall also be paid from the proceeds of the; loan. 
_ The tax lien on 15212 Birmingham Drive, Laurel, Maxyland, . 
is to be xemoved by the payment of the tax lien. | 
I acknowledge that the indebtedness of the tax lien is 
solely my obligation, an@ in any accounting between us as to : 
my obligation to you for support as provided in the said : 
property settlement agreement, you are to xeceive exedit for 
so much of the proceeds of the loan as is required for pay- 
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ment of the tax lien, and my account to you is to be charged 
with such amount as a debt owing to you by me. 


Any balance remaining from the proceeds of the loan 
shall be paid to you on account of any arrears owing to 
you on my obligation to you for support or otherwise owing 
under the property settlement agreement. Each of us shall 
reeeive a copy of the settlement sheet from the title 
company making settlement showing how the proceeds of the 
loan have been disbursed. 


We will also hereafter agree on the method of how 
rents from the property are to be received by us and how 
payments are to be made on the trust and for taxes and 
other carrying charges with payment of the surplus to you 
by reason of ny continuing obligation for supporte 


RK-4B (6-62) : ZCEMEs dela RW 
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Z United States District Court 


FOR THE " 


‘ 
ro 
_ 


__n--_ ARTES DISTAIGT OL VIRGBIIA————— 


IN THE MATTER OF 


IN BANKRUPTCY 


JAMES A, TPAVIS, 


NO. ~ 2837 


- 


Bankrupt. 


DISCHARGE OF BANKRUPT 


Alexandria , in said District, on the 2nd 
—— 


March »19 65- 
— 


It appearing that James A. Travis 

Alexandria , in the County of : 
State of Virginia , was duly adjudged a bankrupt on a petition filed 
by [or against] himon the 11th day of May - 19 64 ;and 

It further appearing that, after due notice by mail, no objection to the discharge of said bank- 
rupt was filed within the time fixed by the court or objections to the discharge of the said bankrupt 


were filed and, after due notice by mail, were heard and were not sustained; | 


IT IS ORDERED that the said James A, Travis 


be, and he hereby is, discharged from all debts and claims which, by the Act of Congress relating 
to Bankruptcy, are made provable against his estate, except such debts as are, by said Act, excepted 
from the operation of a discharge in bankruptcy. ; 


LI hereby certify that on the 5 
copy of the foregoing order to the 


[R. 9 - Caption omitted in Printing] 


RESPONSE TO REQUEST FOR ADMISSIONS 


Defendant United States of America hereby responds to the 


Request for Admissions dated January 22, 1969: 
FIRST: Admitted. 
SECOND: Admitted. : 

: [Signature Omitted in Printing] 


[R. ll - Caption Omitted in Printing] 


MOTION FOR SUMMARY JUDGMENT aT 


Plaintiffs, by their attorneys Hart, Moss & Tavennen upon 
the pleadings herein, the documents attached to said pleadings, 
the answers made by the United States pursuant to Plaintiffs" 
Request for admissions, the documents produced by pefendant 
United States pursuant to Plaintifés® Motion for Production of 
Documents, the Statement of Undisputed Material Facts as to which 
it is contended there is no genuine issue, and the Points and 
Authorities annexed hereto, 

Move this Court for an Order pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, and Rule 9 of the Rules of oe 
Court, airecting Summary Judgment in favor of Plaintiffs and in 
particular @eclaring Tax Lien No. 543-64 null and void and xre~ 
leasing the same of record upon the property located in the 
District of Columbia ana described for ee purposes as Lots” 


807 and 808 in Sauer 68, and for such other ‘and further_ relief 


as the Court may deem just and equitable. 


“{Signature Omitted in Printing] 
Or 


[Caption Omitted in Printing] 


STATEMENT OF UNDISPUTED MATERIAL FACTS 


STATEMENT OF UNDISE 


lL. Plaintiff, Eleanor M. Benson, is now a resident of 
the State of Maryland. paces James A. Travis isja resident 
of the State of Virginia. Plaintiffs were married January 16, 
1944 in the State of Maryland, and they lived together in 
Maryland until September 1960. On or about the 18th day of May 
1959, Plaintiffs purchased and acquired title to, as tenants by 


the entirety, the following described real estate located in the 


District of ‘Columbia: 


Parts of Original Lots 15 and 16 in Square 


68 as described as follows:- 


BEGINNING for the same a 
west corner of said Lot 15 an 
thence North along the West 1 
Lot 35 feet to the South line 
alley as dedicated and shown 
in Liber No. 3l, folio 25 of 
the Office of the Surveyor of 
of Columbia; thence with the 


alley, the three (3) following courses and 


t the South 

dad running 
ine of said | 
of a 10 foot 
on plat records 
the Records of 
the District 


outline of said 


distances (1) East 84.30 feet to an angle 


(2) Southeasterly 34.96 feet 
(3) South 11.49 feet to the S 
said Lot 16; and thence West 
lines of said Lots 16.and 15, 
the place of beginning. 


to another angle 

outh line of 

along the South 
110.17 feet to 


NOTE: At the date nereof the above described 
property is aesignated on the Records of the 
Assessor of’ the District of Columbia for 


taxation purposes. as Lots 807 
Square 68. 


2. During the years 1959 and 196 
Travis was an officer and director of El 


Maryland, Incer @ Maryland corporation. 
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and 808 in> 


0, Plaintiff James A. . 


ectrical Contractors of © 


| ~ 
This corporation was . 


doing business and had employees for the fourth quarter of 1959, 
all four quarters of 1960, and the first OOS ES of 1961. HoweWer 
the corporation failed to make complete payment of all Federal 
Withholding Taxes and Federal Insurance Contributions during these 
quarters. Thereupon the Defendant under the provisions -of Section 
6672 of the Internal Revenue Code, 1954, as amended, on or about 
the 20th day of March 1964, assessed a 1008 penalty for the unpaid 
taxes against Plaintiff James A. Travis in the total sum of | 
$28,461.79 and on or about March 23, 1964 filed a Federal Tax - 
Lien in the United States District Court for the District of 
Columbia, Tax Lien No. 543-64, in nick total amount, claiming 
thereby an interest in the property described in paragraph 1 

3. On or about the 17th day of May 1961 the Plainti ffs 
entered into a Property Settlement Agreement under the terms of 
which they agreed, inter alia, that the pistrict of Columbia 
property described in paragraph 1 aforesaid was to be owned and 
retained by the parties as tenants by the entirety, despite the 
separation, or any subsequent divorce, and that James A. Travis 
would manage the same, paying Plaintiff Eleanor M. Benson, then 
Eleanor M. Travis, so much of the net income thereof as was equal 
to $215 per week for a period of 23 years from and after May 6, 
1961; and, thereafter 1/2 of the net jncome therefrom until the 
d@eath of either of the parties. “mo date, the net income of said 
property has never equaled the guaranteed payments of $215 per 
week. Thereafter, on the 4th day of August 1962, in an action 


commenced by James A. Travis, a decree of absolute divorce was 


entered by the Circuit Court of Montgomery County, Maryland. 
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4. After the 4th day of August 1962, the property des- 
cribed in paragraph 1 continued to be held by the Plaintiffs as 
tenants by the entirety. Early in 1963, the property aforesaid 
was subject to four Deeds of Trusts to secure various liabilities 
or contingent liabilities of the Plaintiffs. Plaintiffs there- 
fore decided to refinance the property, by using straw parties as 
follows: By Deed dated January 16, 1963 Plaintiffs anveved the 
property to Donald and GENE Crawford as ténants by the entirety. 
This pees is duly pacoraed in the Land Records, of the District of 
Columbia in Liber 11943, Folio 108. On the same day (i. e. 

January 16, 1963) Donald and Olive Crawford reconveyed the property 
to James A. Travis and Eleanor M. Travis as tenants by the entirety 
This Deed was duly recorded in the Land Records of the District 

of Columbia in Liber 11983, Folio 578. This Deed, however was not 


recorded until April 23, 1963 after the refinancing had been 


completed in the name of the Crawfords although the obligations 


| 
were assumed by the Plaintiffs. Plaintiff Benson's consent to 


this transaction was conditioned upon the agreement of James A. 
Travis that this transaction "would in no wise or manner affect 
or modify" the "property settlement agreement dated May 17, 1961." 
See Travis! letter 1/28/63, Plaintiff's Request for Admissions. 
5. On or about the llth day of May 1964, Plaintifé James 
A. Travis filed a Voluntary Petition in “Bankruptcy under the Yaws: 
of the United States relating to Bankruptcy, in the’ united States 
District Court for the Eastern District of Virginia. Listed as a 
liability of James A. Travis in ition in Bankru tcys was 
e claim of the united States’ arising by reason .of the assess— 
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ment of the 100% penalty hereinbefore referred to, and the United 
States of America was listed as a exeditor by reason thereof. 
Thereafter on or about the 2nd day in, March 1965 Plaintiff James 
A. Travis was discharged from all debts and claims which, by the 
Act of Congress relating to Bankruptcy as then in effect, were 
made provable against his estate Cer such debts as were, at 
that time by said Act, excepted from the operation ‘of discharge 


in bankruptcy. 


[R. 13 - Caption omitted in Printing] 


tT. 


5 RQ RIM 1 STEBRNS, Clerk 


MOTTON FOR SITURY JUDGE > 


--Defendent, vy its und dersi-ned ettorns yS, for the reaso: re 
in the accompanying Points end futhorities, moves this Court for Surmaary 
Se eee 
jud ment i avor either dismissing the complaint, or holding that 
the federal tex lien does attach to. the property which is tne subject 
of this suit. 
. : : : 7 
[Signature Omitted in Printing]. 
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MEVYORAMDUM IN OPPOSITION TO 
yonmon For suey gue © - ROBERT M. STEARNS. Clerk 


For the purposes of this case, the defenient accepts the statement 
of undisputed material facts filed vy the plaintiffs. zor the reasons 
given delow, aefendant asks that judgment oe grented in favor of the 


Jefendant. 


[Signature Omitted in Printing] 
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AFFIDAVIT OF JAMES A. TRAVIS 
IN SUPPORT OF PLAINTIFFS’ MOTION 
FOR SUMMARY JUDGMENT AND iN 
OPPOSITION OF DEFENDANT'S CROSS 
MOTION FOR SUMMARY JUDGMENT 


District of Columbia, ss 


JAMES A. TRAVIS being first duly sworn, on oath, aeposes 


¢ 


,and ‘says? | 
1. That he is one of the Plaintiffs in the above entitled 
,action. : : “e : 
2. That he was responsible for the Management. of the real 
estate, which is a subject of this .action, under the terms of the 
Property Settlement Agreement of pay 17, 1961 between Plaintiffs 


James A. Travis and Eleanor M. Benson,’ wno was then his wife, 


Eleanor M. Travis. v : 

3. That under the terms of the Property Settlement Nerces 
ment aforesaid title to said real estate was to remain in the 
Plaintiffs as tenants by the entirety regardless of separation or 
subseguent divorce. 

4. That because of financial difficulties which resulted. 
in his ultimate discharge in Bankruptcy on March 2e 1965, your 
affiant was unable to meet the notes secured on ‘the real estaree 
aforesaid by deed of trust, and for the eS reason was eo epie to 
secure refinancing in order to save the property. — 

5. That in order to refinance the deeds of trust against 
said real estate, he prevailed upon Donald and Olive Crawford who . 


were the parents of his second wife, Aletha Travis to refinance 
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the property in their names. 


6. That for said purpose the property was conveyed to the 
said Donald and Olive Crawford by Plaintiffs, on January 16, 1963,- 
and said Donald and Olive Crawford at the same time and on the | 
same date reconveyed the same to Plaintiffs, as tenants by the 
entirety, it being understood and agreed that the Crawfords were 
only straw parties for the purpose of refinancing. 

7. That at the time of said conveyance and re-conveyance 
the Crawfords executed a. letter to Plaintiffs confirming the Trust 
under which they held title. Attached hereto, made a part hereof 
and marked Exhibit B is a Xerox copy of said letter agreement. - 

8. That in accordance with said letter Bereenene and upon 
completion of said refinancing the deed of reconveyance to 


Plaintifis was recorded. 


Legurt- 


Subseribed and sworn to before me this tg day of July, 


[Caption Omitted in Printing] 


AMENDMENT TO STATEMENT OF UNDISPUTED 


AMENDMENT VU 9. eS 
MATERIAL FACTS 


Now comes Plaintiffs and hereby amend paragraph r of their 


‘Statement of Undisputed Material Facts, to read as follows: 

4. The property described in paragraph 1 nereof has continued 
to be held by Plaintiffs as tenants by the entirety and is so 
presently held. However, early in 1963, Plaintiffs being in 
default on the payments due on the notes secured by some of the 
deeds of trust against said property , and a tax lien (otner than 
the one here involved) having been filed against the same found it 
necessary to refinance the first and Second deeds of trust. As 
Plaintiff James A. Travis was heavily indebted, his credit would 
not support such refinancing. It was necessary therefore to 
refinance by using straw parties whose credit was adequate. For 
this purpose, Donald ana Olive Crawford, the parents of the second 
wife of Plaintiff, James A. Travis, agreed to lend their credit. 

By Deeds dated January 16, 1963 Plaintiffs conveyed the Sones 
to Donald and Olive Crawford as tenants by the rei and the 
Crawfords reconveyed the- property ‘to Plaintiffs Janes A. Travis and 
Eleanor M. Travis (now Eleanor M. Benson). The Travis Deed was 
duly recorded in the Land: Records of the District of Columbia on 
January 31, 1963 in Liber 11943, Folio 108. The cranford Deed 
reconveying the property was” recorded in Liber 11983, Folio 578, on 
April 23 > 1963 after ‘tthe refinancing had been completed. Plaintiff 


Benson's consent to this transaction was conditioned upon the 
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agreement of James A. Travis that this transaction "would in no 
wise or, manner affect or modify" the “property settlement agree- 
ment dated May 17, 1961." See Travis' letter 1/28/63, Plaintiff's 
Request for Aamissions. The Crawfords acknowledgement of their 


status in the transaction was set forth in their letter of 2 


January 28, 1963 to the Plaintiffs. See Affidavit of James A. 


‘Travis dated August 29, 1969+ 


[R. 18 - Caption omitted in Printing] 
ORDER 


Upon consideration of the motions of tne plaintiffs and the 
deZendant, pursuant to Rule 56 of the Federal Rules of Civil Procedure, 
for summary judgment end upon argument of counsel for the pleintiffs 


and the defendant. 


me Court finds that by_a deed cated Janucry 13, 1963, he plaintiffs, 
Eleanor M. Benson and Janes A. Travis, conveyed _%0 Donald snd Olsvs. 


Crawford, certain real propery in the District of Columbie which is the 
——" ° 
subject of this action and which is described for taxation purposes 


as Lots 80T and 807 in Square 68, which plaintizis held as tenants by 


the entireties. The Court finds further that Donald end Olive Crawford 
reconveyed said real property to the pleintitis by 2 deed dased 

January 13, 1963, and that at the time of such reconveyance the plainvifis 
were no longer husband and wife. In view of the above, the Court rules 

that the plaintiffs 418 not take ent co not bold said prone aS AAnai 

' by the entireties. Accordingly, the federal tax Lien attaches to the ser 


interest of the taxpayer, Janes A. Travis, gn such property and the 
— 
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defendant is entitled to judgnent on that issue. 


| 
| 
Since the Court finds that the plaintiffs do not hold the property 
es tenants by the entireties, the plaintiffs’ reouest that the Court 2 find 


thet the tax liability of Janes A. Travis was discharged in banks 


need not be decided es such request does not state a claim upon ie 
relief can be granted and the Court is without —— to =e the 


oh 
relief sought. Jt is, therefore, this e-<day of Ups 
1969, | 
ORDERED that the motion of the pleintiffs for summery Juagnent 


is denied and the motion of the defendant for a judgment is grented. 


(LJ, LQ. Lae oe 


Yee Stazes Di istrict Judge 


[R- 20 - Caption Omitted in Printing] 


NOTICE OF APPEAL 


Notice is hereby given that Eleanor M. Benson and James Ae 
Travis, Plaintiffs above named, hereby appeal to the United States - 
urt of Appeals for the District of Columbia Circuit from the 

yrder of the United States District Court for the District of 
columbia, denying Plaintiffs’ Motion for Summary Judgment and 
granting Defendant's Motion for. Summary Judgment, entered in this 


action on the 13th day of November 1969. 


-December 1, 1969+ - eis : 


[Signature Omitted in Printing] 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,859 


ELEANOR M. BENSON and 
JAMES A. TRAVIS, 


Appellants 
v. 


UNITED STATES OF AMERICA 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


ROBERT SHERIFFS MOSS 
1815 H. Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellants 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,859 


ELEANOR M. BENSON, 
JAMES A. TRAVIS, 


Appellants 
Vv. 
UNITED STATES OF AMERICA, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


This case has'not been before this Court previously. 


REFERENCES TO RULINGS 
The Order of the United States District Court for the 
District of Columbia, of November 13, 1969, denying Appel- 
lants Motion for Summary Judgment and granting Appellees 


Cross Motion for Summary Judgment, from which this appeal 


is taken, appears at page 19 of the Record. This order con- 
sists of two parts. The first part contains a finding that 
since Appellants, who had conveyed certain real property in 
the District of Columbia as tenants by the entireties to 
straw parties on January 13, 1963, taking back at the same 
time on January 13, 1963, a deed reconveying the property to 
them as tenants by the entireties, were at that time no 
longer husband and wife, hey did not resets and do not hold 
said property as tenants by the entireties. Therefore, the 
Order concluded, the Federal tax lien filed against Appel- 
lant James A. Travis alone attached to the interest of James 
A. Travis in said real estate, and that the United States 

was entitled to summary judgment on that issue. The second 
part of the Order states that, since the property is not 

held by Appellants as tenants by the entireties, Appellants 
request that the Court find that the liability of James A. 
Travis was discharged in bankruptcy need not be decided, as 
such request does not state a claim upon which relief can be 
granted and the Court is without jurisdiction to grant the 
relief sought. The Order concludes by ordering summary judg- 
ment for the Appellee and denying summary judgment for the 
Appellants. The decision has not been reported. | 
ee STATEMENT OF THE CASE 


1. Nature of the Case, Course of Proceedings and 
Disposition in the Court Below. 
| 


This is an appeal from a judgment of the United States - 
District Court for the District of Columbia (R. 19), denying 


=A 


Appellants Motion for Summary Judgment (R. 11) and granting 
Appellees Motion for Summary Judgment (R. 13). 

Appellant's action (R. 7) against Cae was an ac- 
tion to quiet title, seeking a decree and judgment that cer- 
tain property, designated on the records of the assessor of 
the District of Columbia for taxation purposes as Lots 807 
and 808 in Square 68, and held by Appellants as tenants by 
the entireties, was not subject to Tax Lien No. 543-64, 
filed against Appellant James A. Travis, above, in the 
United States District Court for the District of Columbia, 
on or about’ March 23, 1964, by the Office of the District 
Director, Internal Revenue Service, Baltimore, Maryland. 

Appellant's Complaint (R. 1) was in two counts. The 
first count alleged that (a) Appellants were married Janu- 
ary 16, 1944, and had been husband and wife when they pur- 
chased and acquired title, as tenants by the entireties, to 
the real estate in'question; (b) thereafter they entered 
into a property settlemen under the terms of 


which they agreed, inter alia, that the District of Columbia 


property was to be owned and retained by the parties as 


tenants by the entireties, despite the separation or 2 sub- 


sequent divorce between the parties; (c) the parties had 
been divorced, and said property had remained in the Appe]- 


lants as tenants by the entireties continuously, excepting 
that in early 1963, in connection with a refinancing of the 


property, Appellants, as tenants by the entireties, had con- 


| 
veyed property to straw parties, who had immediately re- 
conveyed it to Appellants (by deed dated the same day) as 
tenants by the entireties; and (d) Appellee, pursuant to 


§6672, Internal Revenue Code, 1954, as amended, and after 


——— 


the conveyance and reconveyance aforesaid, had assessed a 
100% penalty against Appellant James A. Travis, on account 
of a failure on the part of Electrical Contractors of Mary- 
land, Inc., a Maryland corporation, of which he was an of- 
ficer and Girector, to make payment of withholding taxes 

and federal insurance contributions for the fourth quarter 
of 1959 and all four quarters of 1960, in the total sum of 
$28,461.79. The complaint further alleged that on or about 
the 23rd day of March 1964, Appellee filed Federal Tax Lien 
No. 543-64 in the United States District Court for the Dis- 
trict of Columbia, claiming thereby, and now claiming, an 
interest in the property aforesaid, (a) contrary to the in- 
terests of the Plaintiff Eleanor M. Benson by reason of the 
tenancy by the entireties and the property settlement agree— 
ment aforesaid and (b) contrary to the interests of James A. 


Travis in said property, by reason of the tenancy by the en- 


tireties aforesaid. The second count of the said Complaint 


set up the discharge in bankruptcy of James A. Travis, on the 
llth day of May 1964; alleged that the claim of Appellee by 


reason of the tax lien was provable and allowable in the 
bankruptcy proceedings; that by reason thereof James A. 
Travis had been discharged in bankruptcy from said liability; 


ana that the tax lien filed by the Appellee, as aforesaid, 

by reason thereof, became of no further force and effect. 
Appellee's answer to Count 1 of Appellants Complaint 

denied that the Court had jurisdiction to determine the 

merits of the tax liability described and admitted all of 

the allegations of the Complaint, excepting those describing 


the straw party conveyance and reconveyance and those alleg- 


ing that the property in question was held in tenancy by the 


entireties. Appellee's answer to Count 2 denied that the 
Court had jurisdiction to determine that the tax liability 
of Appellant James A. Travis had been discharged-in bank- ~ 
ruptey, admitted the allegations as to bankruptcy, and de- 
chargeable. Defendant prayed judgment that the property 
described in the Complaint was subject to a valid and sub- 
sisting lien as claimed in Tax Lien No. 543-64, filed in 
the District Court March 23, 1964. 

As there were no genuine issues of fact with reference 
to the allegations of the Complaint, Appellants moved for 
summary judgment (R. 11) and Appellee filed a cross motion 


for summary judgment (R. 13). The Court below, deciding 


that the tenancy by the entireties had b 1- 
lants because of the straw conveyances after they had ceased 
to be husband and wife (see References to Ruling, supra), 


denied Appellants motion for summary judgment and granted 


Appellee's cross motion. In so doing, however, the Court- 


below held only that "the federal tax lien attaches to the 


interest of the taxpayer, James A. Travis, in such property 
and the defendant (Appellee) is entitled to judgment on that 


issue." What that interest was the Court did not say. 
| 


2. The Facts Pertinent to this Appeal. 


1/ | 


The facts are not in dispute. | Appellants were married 
in the State of Maryland in 1944. In 1959 they purchased 
and acquired title to two (2) lots in the District of Colum- 


bia, designated therein for tax purposes as Lots 807 and 808 


in Square 68. | 

Appellants separated in 1961, and in May of 1961 they 
entered into a Property Settlement Agreement (R. 6); which 
provided, with reference to Lots 807 and 808 in Square 68, 
to the extent pertinent here ({ Fifth, (6) thereof): 


"the real estate known as parts of original 
lots numbered Fifteen (15) and Sixteen (16) in 
Square No. Sixty-Eight (68), known for the 
purposes of assessment and taxation as Lots 

807 and 808 in Square 68 in the District of 
Columbia, together with improvements thereon, 
located at 2123 Twining Court, Northwest, Wash- 
ington, D.C., shall likewise be owned and 
1/ In support of their motion for summary. judgment, Appel- 
Tants filed a Statement of Undisputed Material Facts (R. 11) 
and an amendment thereto (R. 15) as required by Rule 9{h) of 
the Rules of the Court below. Appellee accepted the Statement 
(R. 14) and did not challenge the amendment as required by 
Rule 9(h) of the Court below. dopted A 

statement in its cros on i . (R. 14) 


2/ R. 6 is Appellants" Request for admissions as to the genu— 
ineness of certain documents filed in the Court below. Item 
First A thereof is a copy of the Pronsrty Settleneni Agres= 
ment, the genuiness of which was 2amitted by Appellee (R. 9). 
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retained by the parties as tenants by the 
entireties.” 


The Property Settlement Agreement also provided that the pro- 
visions with reference to the division of property between 
Appellants, including that for retention of the real estate 
as tenants by the entireties, were designed to provide the 
wife with an independent income so long as she might live. 
For that purpose and for the purpose of guaranteeing her a 
minimum income for twenty-three years, the Agreement further 
provided (§ Tenth, (1), (2)) that Appellant Travis was to 
manage the real property held by the entiretie ay, 
from the net income thereof, a sum certain for 23 years and 
1/2 of the net income thereafter. The sum certain was to 


be charged against the net income of the property, the ex- 


cess over one-half thereof to be considered support and 
maintenance paid by Appellant Travis. The power given to 
Appellant Travis, however, to manage the property (q Tenth, 
(4), (5)) did not extend to the power to sell, lease, or en- 
cumber the property and it was provided ( Tenth, (4), p. 13, 


thereof): 


"the same shall not be sold or encumbered n= 
less both parties agree to suc or _en- 
eumbrance! and execute 2 of the documents 
necessary to such sale or encumbrances..." 


Finally, the Agreement ({ Thirteenth thereof) provided that 


it_was to survive any divorce decree. 


On August 4, 1962, a decree of absolute divorce, dis- 


solving the marriage of Appellants was entered by the Circuit 
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3/ 
Court of Montgomery County, Maryland (R. 6, R. 9). This de- 
eree was silent as to the Property Settlement Agreement. 

On the 16th day of January 1963, Appellant James A. 
Travis and his then wife Aletha Travis, and Eleanor M. Travis, 
his former wife (now Appellant Eleanor M. Benson) executed a 
deed conveying Lots 807 and 808 in Square 68, aforesaid, in 
the District of Columbia to Donald M. Crawford and wife, 

Olive Y. Crawford, as tenants by the entireties. At the same 


time Donald M. Crawford and wife by deed also dated on the 


16th day of January 1963, conveyed the property to James A. 
Travis and Eleanor M. Travis, as tenants by the entireties. 4/ 


By letter dated January 28, 1963, Appellant James A. Travis 


confirmed his representations to Appellant Eleanor M. Benson 


(then Eleanor M. Travis) concerning the deed to the Craw- 


fords, as follows: | 


"This writing will serve to confirm our under- 
standing as to the refinancing of the real estate 
being rear 2120 P Street, Northwest, Washington, D.C., 
and on lots known as 807 and 808 in Square 68. 


"The property is being placed of record in the 


names_o and M onald 5 BE=for* 
e purpose of enabling them to apply for a new first 


3/ Appellants Request for admissions as to the genuineness 
of certain documents included as Item First B of R.'6, the 
Divorce Decree. Appellee admitted the genuineness of this 
document (R. 9). | 


4/ Copies of these two deeds are a part of R. 6 Appellants' 


Request for Admissions, as Items First, C and D, the genuine- 
ness of which was admitted by Appellee (R. 9). 


5/ Item First, E, of R. 6, supra, the genuineness of which 
was admitted by Appellee (R. 9). : j : 


deea of trust on said property in the amount of 
$47,000.00. When this has been accomplished, or at 
such other time as you determine, the deed pack to 
you and to me signed by the Craw ords wi 

be recorded at the Office of the of 

You or your attorney will hold the deed back to us 
to be recorded as stated. 


"The deed 2 11 in no wise or man- 
ner affect"or modify our _propert settlement agree— 
Ment daved May 17, 1901 or my_ obligations and res 
leap 1 : : > = 
ponsibilities to you under said agreement. 


"Erom the proceeds of the first deed of trust 
as obtained by the Crawfords, the unpaid palances 
of the first, second and th 
be paid. Title costs and charges; unpaid real es- 
tate taxes and insurances required; actual cost of 
obtaining the loan; and the tax lien in the approxi- 
mate amount of $2,000 imposed by the Internal Reve- 
nue shall also be paid fr t eds 

oan. the tax tien on 15212 Birmingham Drive, 
Taurel, Maryland, is to be removed by the payment 
of the tax lien." 


By letter also dated January 28, 1963, the Crawfords acknow- 


ledged the nature of the title they took to the property. 


Amended Statement of Undisputed Material Facts; Affidavit of 


James A. Travis, Crawford letter; R. 15. This letter stated: 


tphis will confirm our understanding with you 

that as to the real estate known as rear 2120 P 
Street, N.W., Washington, D.C., and known as lots 
807 and 808 in Square 68, our holding of title by 
your deed to us for said real estate is for pur- 
oses of placing a loan_on the pro > and when 
this is accompilisned, or at such other time as 
either of you shall determine, our deed pack to 
you may be recorded. It is also acknowledged that 
our deed back to you dated January >» 1963 for 
said property has been delivered to you by us with- 
out condition or reservation." 


The refinancing referred to in the letters of January 
28, 1963 was necessary as Appellant James A. Travis was 


heavily indebted, was in default on the notes secured by 
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' the deeds of trust against the property and a tax lien 


(other than the one here involved) had been filed against 


the property as to income taxes for which Appellants were 
both liable. Donald and Olive Crawford, the parents of the 
second wife of Appellant Travis agreed to lend them credit 
as that of James A. Travis would not support the refinancing. 
Following the January 28, 1963 letters, supra, the January 
16, 1963 deed to the Crawfords was recorded on January 31 
1963. After the refinancing was completed, the cranford 
deed of January 16, 1963, reconveying the property to Appel- 
lants as tenants by the entireties, was then recorcee on 


April 23, 1963 in thé Land Records of the District of Colum- 


bia. See Amendment to Statement of Undisputed Facts; tty abs) 


See also, R. 6 and R. 9. 

In March of 1964 the Appellee assessed the 100% 
penalty provided for by § 6672, I.R.C., against Appellant 
James A. Travis for unpaid Federal Withholding and Insurance 
‘Contribution Act taxes of Electrical Contractors of Mary- 
land, Ine., a Maryland corporation, of which Appellant James 
A. Travis was an officer and director. This assessment was 
in the sum of $28,461.79. On March 23, 1964, Appellee 
filed Federal Tax Lien No. 534-64 for this assessment 


against James A. Travis with the United States District 
Court for the District of Columbia, claiming a lien for that 


amount against Lots 807 and 808, Square 68, aforesaid. 


On or about the llth day of May 1964, Appellant James 
A. Travis filed a voluntary Petition in Bankruptcy in the 
United States District Court for the Eastern District of 
Virginia. The 100% penalty aforesaid was listed in the 
Schedules to the Petition. On March 2, 1965, an order was 
entered by the Referee in Bankruptcy (R. 6, R. 9) discharg- 


ing Appellant James A. Travis "from all debts and claims 


which, by the act of Congress relating to Bankruptcy, are 


made provable against his estate..." 


ARGUMENT 


THE MARYLAND DIVORCE DID NOT AFFECT TITLE OR ANY 
OF THE INCIDENTS OF OWNERSHIP OF THE DISTRICT OF 
COLUMBIA PROPERTY AND IT CONTINUED TO BE HELD BY 


APPELLANTS AS TENANTS BY THE ENTIRETIES. 
| 


§ 16-910, D.C. Code, 1961 ed., as anended, provides: 


"Upon the entry of the final decree. of...absolute 
divorce, i ant 


postnuptial agreement in relation thereto, ;all 


propert ights of t arties in joi nanc 
or tenanc j hall d 
Gissolved... (Emphasis supplied.) | 
Here there was a valid postnuptial agreement which, it this 
section applies to foreign decrees, continued the tenancy 
by the entirety in Appellants. The section does apply to 
- foreign decrees. Scholl v. School, 80 U.S. App. Dace 292, 


152 F. 24 672 (1946); Heath v. Heath, 89 U.S. App. D.c. 68, ~ 


189 F. 2a 697 (1951). 
In Heath v. Heath this Court held that husband and wife 


could retain District of Columbia property as tenants by the 


entirety, even though the . 


foreign court, See also, Hardy v. Hardy, 250 F. supp. 959 
(D.C.D.C., 1966); Fall v. Eastin, 215 U.S. 1, 30 S. ct. 3, 


— 


54 L. Ed. 65 (1909); Curles v. Curles, 136 F. supp. 916 na 
| 


(D.C.D.C., 1956), aff'd 100 U.S. App. D. Cu. 241 F. 2a 448; “~ 


Phelps v. Williams (D.C. Appeals, 1963), 192 A. 2d 802. 


B. THE STRAW TRANSACTION DID NOT CONSTITUTE A 
Y APPELLANTS OF THEIR TITLE TO THE 
DISTRICT OF COLUMBIA PROPERTY AS TENANTS BY THE 
ENTIRETY. 

Appellants only momentarily, and then for the sole pur- 
pose of refinancing encumbrances on the property, trans- 
ferred title in tenancy by the entirety to the Crawfords, 
who in turn immediately. reconveyed it to Appellants in the 
exact form in which it had previously been held. While the 
deed of reconveyance was not recorded until the refinancing 


had been accomplished, its very existence gave the Craw- 


fords only record title. 


In the District of Co j j 
make other grantees joint tenants will make huskand and. 


wife tenants by the’ entireties. Settle v. Settle, 56 App. 
D.c. 50, 8 F. 2d 911, 43 A.L.R. 1079 (1925). However, in 


the District of Columbia, since tenancy by the entireties 
can only exist between husband and wife (except in the case 
of divorce under the circumstances here existing and as 


held in Heath v. Heath, supra), where parties are not le- 


gally married, a_deed conveying property.to them_and_pur 
2 Ee a_deed conveying property to them sxc 
porting to create a tenancy by_the entireties createsa. 


joint tenancy. Cobb v. Gilmer, 124 U.S. App. D.C. 398, 365 
F. 2a 931 (1966). But in the instant case there was no 
original conveyance to parties who were not legally married. 


There is title as tenants by the entireties in Appellants 


who, while they were married, acquired title as tenants by 
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the entireties. There was title as tenants by the entire- 
6/ 
ties continuing after the divorce was granted. There was 
a conveyance to straw parties (and an immediate reconveyance 
| 


by the straw parties) solely for purposes of refinancing and 
with no intent on the part of either Appellant to surrender 
their beneficial ownership as tenants by the entireties, nor 
on the part of the Crawfords to acquire such interest. 

Where property is conveyed to a "straw", the beneficial 


interest being retained by the transferors, a resulting 


apt a 


trust is created and the transferees hold only "naked" title 
to the property. Kennedy v. Innis, (Mass., 1959), 158 N.E. 
2a 334; Koster v. Hoover, (U.S. App. D.C., 1938), 98 F. 2d 
595; Haliday v.- Haliday, (U.S. App. D.C., 1926), 11 F. 2d ‘A 
565; Smithsonian Institution v. Levi W. Meech, 169 U.S. 398, 
18 S. Ct. 396, 42 L. Ed. 793 (1898); Walrath v- Roberts, 
(D.C.N.D. Cal., 1925), 12 F. 2d 443; Moses v. Moses, 140 N.J. 
2a 575, 53 A. 2a 805, 173 A.L.R. 275 (1947) ; Collins v. Cur- 
tin, (Mass., 1949), 89 N.E. 24 211. This principle is widely 
accepted except where abolished by statute. As was said, in 
 walrath v. Roberts, supra, at pages 444-445, a resulting 
trust arises: 
"  .where the legal estate in property is 
Aisposed of, conveyed or transferred, but the 
intent appears, or is inferred from the terms 


of the disposition or from the accompanying 
_ facts and circumstances, that the beneficial 


interest is not to go or be njoyed with the 
Tegal title." ; 


—————————_—_—_—— 


6/ Heath v. Heath, supra. Appellee conceded this below. 
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No express agreement is necessary to establish a result- 


ing trust, but such an agreement (as here) may afford evi- 
dence of the relation of the parties and the character of 
the transaction. Reynolds v. Sumner, 126 Ill. 58, 18 N.E. 
334 (1888); McCoy v. McCoy, 30 Okla. 379, 212 PB. 176 (1911). 
Although the transferee is usually treated, in such cases, 

as "trustee" for the transferors, some courts hold the 
"straw" to be a mere agent for transferors. Betker v. Nally, 
140 F. 2a 171 (1944). 


For these reasons it has been held that reconveyance of 


real property held _ by a straw restores title according to 


the grantor's original interests, Union Guardian Trust Co. 
v. Vogt, et al, 263 Mich. 330, 248 N.W. 639 (1933); Kinney 


v. Mosher, (Florida. 1958), 100 So. 2d 644. 

In Guardian Trust Co. v. Vogt, supra, there was a con- 
veyance by husband and wife of a 62-acre farm, 22 acres of 
which was held in tenancy by the entireties and the re- 
mainder in the husband's name alone. The conveyance was to 
a trustee who was to sell it. The trustee contracted for a 
sale, the vendee defaulted and the trustee reconveyed. The 
question before the Court was whether or not that portion 
of the property not held in tenancy by the entireties was 
converted into a tenancy by the entireties. The Court, 
holding that original title as conveyed was recognized, 
said (at page 641, N.W.): 

"phe trustee had legal title, but for a 


specific purpose and as alter ego of the 


= 15 - 


~ 


vendors. Qn failure of the trust, the 
title would return to the grantors accord- 


ing to their Original interests...on de- 
fault, the estates to be reconveyed to 
them were their original interests." 


fr - ; 

(F ee v. Mosher, supra, involved a conveyance to a 
straw by husband and wife of a boarding house held in ten- 
—— aD 

ancy by the entireties for the purposes of obtaining a_loan 
to be secured thereon. . After the loan was obtained the 


property was reconveyed to the husband only. The Court held 
that the tenancy by the entireties could not. be destroyed by 


the reconveyance and that after the reconveyance the propex> 
ty_ continued in tenancy by the entirety, : 


In both cases the grantors were husband and wife at the 


time of conveyance and reconveyance, while here the relatjion- 


Ship of husband and wife had been dissolved before the con- 


veyance and reconveyance, But the principle is the same. 
This difference should not alter the result where by express 
statutory authority an estate which is created as one of ten- 


ancy by the entireties continues as such subsequent to the 


severance of the marital relationship pursuant to the provi- 


sions of a separation agreement. This should be particularly 
true where both parties, at the time of the conveyance ang 
—_—_——O i 
reconveyance reconfirm the separation agreement and insist 
upon and obtain from the straw _reconveyance to them! according 
to their original interests; i.e., tenancy by the entireties. 


The essential point of these decisions is that the "straw" 
| 


transaction is ineffective, where there isa resulting trust 
| 


and a conveyance of naked title only, to reduce the incidents 
of ownership enjoyed prior to the conveyance. 
C. THE TAX LIEN AGAINST APPELLANT JAMES A. TRAVIS 


CANNOT ATTACH TO AN ESTATE HELD BY APPELLANTS 
AS TENANTS BY THE ENTIRETY. 


The tax liability represented by Tax Lien No. 543-64 
filed with the Court below is a liability only of Appellant 
James A. Travis. His former wife, Appellant Eleanor M. 
Benson, is not liable. The question thus presented is 
whether or not the property held by Appellants as tenants 
by the entireties in the District of Columbia is subject to 
a lien against only one of the tenants by the entireties. : 

It is well settled that state law governs the question 
of what constitutes property or incidents of property sub- 
ject to a tax lien. Poe v. Seaborn, 282 U.S. 101, 51 S. Ct. 
58; Aquilino v. United States, 363 U.S. 509, 80 S. Ct. 1277; 
4 L. Ed. 24 1365; Kirby v. United States, 329 F. 2d 735 (10 


Cir. 1964); United States v. Hutcherson, et al, 188 F. 2d 7 


326 (8 Cir. 1951); United States v. American National Bank 
/of Jacksonville, infra. In the following states it has been 
held that a tax lien does not attach to estates held in ten- 
ancy by the entirety for taxes owed by _a_single spouse; 
United States v. American National Bank of Jacksonville, 255° 
F. 2a 504, cert. den. 358 U.S. 835, 3 L. Ed. 2d 72, 79 S. 

Ct. 58; rehearing denied 359 U.S. 1006, 3 L. Ed. 2d 1034, 79 


S. Ct. 1135 (Florida); Moore v. Glotzbach, 188 F. 2d Supp. 


267 (Virginia) ; United States v. Hutcherson, et al, supra, Wh 
(Missouri); Shaw v.- United States, 94 F. 2d Supp. 245 (Michi- 
gan); Pettingill v. United States, 205 F. Supp. 10 (Vermont) ; 


Raffaele v. Granger, 196 F. 2a 620 (Pennsylvania) . The basis 


for these decisions is the common law concept that 


by the eneerery is not subject to the debt of-only one of the 
spouses. In the District of Columbia it is also the estab- 


lished law that an estate by the entirety is not See to 

the debt of a single spouse. American Wholesale Corporation SY 
vy. Aronstein, 56 App. D.C. 126, 10 F. 2d 991 (1926) (Judgment 
against husband is not a lien on land held with spoute by the 
entirety. ); Held v. McNutt, (App. D.C. 1959), 154 A. 2a 349. 


Therefore, a lien cannot attach to property held by the en- 


: | 
tireties in the District of Columbia for taxes owed by a 


single spouse, or as in this case where the tenancy continues 
after divorce, by one of the tenants by the entireties. 


D. APPELLANT JAMES A TRAVIS WAS DISCHARGED IN 
BANKRUPTCY FROM THE 100% PENALTY ASSESSED 
UNDER § 6672 OF THE INTERNAL REVENUE CODE. 

Section 17 of the Bankruptcy Act (11 U.S.C. § 35) pro- 


vided in part, at ‘the time Appellant James A. Travis was 


discharged, that such a discharge "Shall release a bankrupt 


from all of his provable debts, whether allowable in full or 


in_part, except such as (1) are due_as_a tax levied by the 
United States..." If the 100% penalty is not a tax, it was 


then discharged. 

An examination of the statute establishes that it is a 
true penalty and therefore discharged. It is true that in 
Sherwood v. United States, 228 F. Supp. 247 (E.D.N.¥. 1964) 
the Court held that the § 6672 liability was not a penalty 
but in reality a liability for a tax originally imposed upon 
the corporations and shifted to the corporate officer upon 
his failure to pay over. Westenberg v. United States, 285 
F. Supp. 915 (D.C. Ariz. 1968), citing Botta v. Scanlon, 314 
F. 2a 392 (2a Cir. 1963) arrived at the same conclusion. 

Appellants, however, urge this Court to decide to the 
contrary. Logic fails to support these decisions. § 6672, 
Internal Revenue Code, states clearly and unequivocally that: 

"Any person required to collect, truthfully 
account for, and pay over any tax imposed by 
this title who willfully fails to collect such 
tax or truthfully account for and pay over 
such tax, or willfully attempts in any manner 
to evade or defeat such tax or the payment 


thereof, shall in addition to other penalties 
provided by law, be li nalt 


to the total amount of the tax evaded, or not 


collected, or not accounted for and paid over. 
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No penalty shall be imposed under Section 6653 
for any offense to which this Section Sei 
applicable." (Underscoring supplied.) 


The penalties specified by § 6653 I.R.C. are as follows: 


1. For negligent or intentional disregard of rules 
and regulations (but without intent to defraud) 
in the case of an underpayment of withheld taxes, 


5% of the underpayment. 


2. For fraud, in the case of an underpayment of 
withheld taxes, 50% of the underpayment. 


§ 6671, of I.R.C., casts some further light on the ques— 


tion of whether the 100% penalty is a penalty or a pon- 
dischargeable tax: It says: : 


(a) Penalty assessed as tax. - The penal tics and 
liabilities provided by this subchapter shall 
be paid upon notice and demand by the Secretary 
or his delegate, and shall be assessed_and cols 
lected in the same manner as taxes. Except as 
otherwise provided, any reference in this title 
to "tax" imposed by this title shall be deemed 
also to refer to the penalties and liabilities 


ovided by this subchapter. (Underscoring 


Le eer 
supplied.) 


Had Congress intended to make corporate officers liable 
for the tax, it should have said so. Instead it clearly in- 
posed-a penalty for an "offense." To call it anything else 
is to ignore logic and reason. Therefore, SS ee has 
not been so established) that Appellant Travis did in fact 


willfully fail to pay over the employee taxes withheld, the 


100% assessment was for an "offense" _and must be considered 


a penalty and not a tax. 
OS a ee 


CONCLUSION 
The decision of the District Court below was erroneous 


in the following respects: (1) Appellants did not and could 


not surrender their title to the District of Columbia real 


property as tenants by the entireties by reason of the con- 
veyance and reconveyance of the naked title for refinancing 
purposes only; (2) Appellees tax lien did not, therefore, 
attach to the property so held by Appellants as tenants by 
the entireties; (3) Appellant Travis was discharged in bank- 
ruptcy from the 100% penalty assessed by Appellee under the 
provisions 6f § 6672, I-R.C., 1954, as amended; (4) as Ap- 
pellant Travis was discharged in bankruptcy from the penalty 
which was the subject of Tax Lien No. 543-64 filed by Appel- 
lee in the Court below, the Tax Lien was ineffective against 
property in which Appellant Travis had any interest. 

Appellants, therefore, pray that this Court reverse the 
decision of the Court below and remand with instructions to 
grant Appellants Motion for Summary Judgment. 


Respectfully submitted, 


ROBERT SHERIFFS MOSS 
1815 H Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellants 
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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,859 


ELEANOR M. BENSON, © 
. JAMES A. TRAVIS, 


Appellants: 
Vv. 
UNITED STATES OF AMERICA, 


Appellee’ 


"APPEAL FROM THE UNITED STATES DISTRICT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


In submitting this Reply Brief it is not Appellants' 
purpose to reargue the propositions which have already been 
stated in Appellants' opening Brief. All but one of the ir- 


reconcilable contentions of the parties are squarely pre- 


sented by their respective briefs already filed. The func- 


tion of this Reply Brief will, therefore, be strictly 
; | 


limited to pointing out in the briefest manner possible 
certain inaccuracies in Appellee's statement of the case and 
certain fallacies in Appellee's argument. 

I. 


APPELLEE'S ASSERTION IN ITS STATEMENT OF THE CASE THAT 
HERE 1S SOME INDICATION THA 7 THE STRAW TRANSACTION WHICH 


"THERE 1S SOME INDICATION THAT 7S a ac TO ENABLE THE 
IS THE SUBJECT OF THIS ACTION ™WAS MADE SO AS TO ENABLE THE 
ORDS TO PROVIDE THEIR CREDIT IN RE-FINANCING A LIEN ON 


CRAWE' 


THE SUBJECT PROPERTY," IS NOT ACCURATE. 


Appellants' Statement of the Case, in its opening Brief 


was based upon the Statement of Undisputed Material Facts 

(R. ll, JA. 28, 32, 34) required by Rule 9(h) of the Rules 

of the Court below, which Appellee accepted as true. (R. 

14, JA. 31) The affidavit of James A. Travis (R. 15, JA. 

32) (to which is attached the Crawford letter quoted in Ap- 
pellants' opening Brief, at p. 9) states uniquivocally that 
because of financial difficulties he was unable to secure 
re-financing in order to save the property and that in order 
to re-finance the deeds of trust against the real estate he 
prevailed upon the Crawfords to re-finance the property in 
their name. The amendment to Paragraph 4 of the Statement of 
Undisputed Material Facts (R. 15, JA. 34) which Appellee has 
never challenged, states unequivocally that James A. Travis 
was heavily indebted, his credit would not support re- 
financing of the property, and it was necessary to re-finance 
by using straw parties whose credit was adequate. For this 
purpose, the statement, as amended, continues (R. 15, JA. 34), 


the Crawfords agreed to lend their credit. 


There is, therefore, no "indication" that the straw 
party transaction was made so as to enable the crawforas to 
provide their credit in refinancing the deeds of cual 
The facts, as admitted by the Appellee are that the straw 
party transaction was made so that the Crawfords could lend 
their credit in re-financing the existing deeds of trust 


It. 


HAT APPELLANTS SEEK TO QUIET TITLE TO THE REAL PROPERTY 


THAT APPELLANTS SEEK TO QUIET TITLE TO THE REAL PROEERTY 
GROUND 


T THEY HOLD AS TENANTS BY THE ENTIRETY, ON THE 


THA 
ONE 


AT THE LIEN FOR THE 100% PENALTY WAS ASSESSED AGAINST 


TH 


THE APPELLANTS ONLY, IS NOT AN ATTACK ON THE MERITS OF 


OF 


THE TAX ASSESSMENT, 

In making this argument, Appellee argues issues that 
are nowhere involved in this case. raxpayer-owners of this 
property do not attack the merits of a tax assessment through 
the guise of a quiet title action, as Appellee argues. on 
the contrary, Appellants contend that they are in fact and 
have at all times remained owners of the property against 
which the Appellee has asserted a tax lien, as tenants by 
the entireties, and that for that reason, a tax Lien against 
James A. Travis, one of the tenants by the entirety, alone, 
cannot be asserted against the property so ae The merits 


of the lien are attacked, not the assessment. | 
Only if Appellants were at the time of the filing of 
the tax lien, joint tenants, can it be claimed, that the lien 


attaches to an interest of Appellant James A. Travis. Appel- 


lee concedes this. It states in Section II, l, of its Brief 


en i 
i 
\ 


1/__No action has as yet been taken to attack the assessment. 


| 
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(p. ) in arguing that the property was held by Appellants 
as joint tenants, that: 


"It is likewise cle 
of the cases hold that a 


(C.A.D.C., 

da of the entirety, pour 
tout et non per my' (Fairclaw v. Forrest, 76 U.S. App. 
D.C. 197, 202 (1942)), 130 F. 24829, 832 (C.A.D.C., 
1942), and, therefore, any attempt, whether directly 
or indirectly, by one spouse to alienate, encumber or 
convey his interest is ‘legally ineffective.’ See 
Raffaele v. Granger, 196 F. 2d 621, 622 (C.A. 3, 1952). 


Tit. 


THE RIGHTS OF APPELLANTS IN THE REAL ESTATE IN QUESTION, AS 
TENANTS BY THE ENTIRETY, AND PARTICULARLY THAT OF APPELLANT 


BENSON, COULD NOT HAVE BEEN EXTINGUISHED BY THE STRAW 


AVE BEEN EXD So 
TRANSACTION. 
; Appellee concedes as was hled by this Court in Heath v- 


Heath, 89 U.S. App. D.C. 68, 69 (1951), 189 F. 2a 697, 698 


(C.A.D.C., 1951), that as permitted by D.C. Code, § 16-910, 


as amended, Appellants continued to hold the real property 
in the District of Columbia, against which Appellee now as- 
serts a tax lien, as tenants by the entirety after their 
divorce. Appellee, however, argues that the straw transaction 
destroyed that tenancy by the entirety. Their argument is 
fallacious. It is based upon a false premise. 
reasons as follows: 
" 1. A tenancy by the entirety can be vested only 
in a husband and wife, and then only if the persons 
to whom title passes are husband and wife at the time 
the instrument conferring title takes effect. In sup- 
port of this statement 2 Tiffany, The Law of Real | 
Property (3a ed. 1939), Section 431, p- 220, is cited. 


In addition cases such as Coleman v. Jackson, 109 U.S. 
App. D.C. 242, 243 (1960), 286 F. 2d 98, 99 (C.A.D.C., 


“= 


1960), cert. den. 366 U.S. 933 (1961), are cited, hold- 
ing that tenancy by the entirety can exist only between 
husband and wife. | 


| 
2. Appellants in this case were husband and wife 

when the instrument conferring title on them in' the 
first instance took effect. This tenancy by the en- 
tirety, by reason of the exception provided by § 16-910, 
D.C. Code, as amended, and as interpreted by this Court 
in Heath v. Heath, supra, continued after the decree of 
divorce had been entered. | 


3... By conveying the property to the Crawfords on 
January 16, 1963, the Appellants divested themselves of 
all title to the property, so that when the Crawfords 
immediately reconveyed it to Appellants as tenants by 
the entirety, the conveyance was one to unmarried per- 
sons and, therefore, created only a joint tenancy. In 
support of this reasoning this Court's decision in Cole- 
man v. Jackson, supra, is cited, wherein a conveyance 
as tenants by the entirety had been made to a man and 
woman, unmarried, who had lived together as man and 
wife for years. This Court held that all that 'was 


created by the conveyance was 4 joint tenancy. | 


This argument proceeds upon the premise that the trans- 
2/ % 


actions of January 16, 1963 were actually intended by Appel- 
_lants as a conveyance of the property, and that the reconvey- 
ance was the same type of a reconveyance as would be made in 


the first instance to previously divorced persons who were no 
| 
longer husband and wife. But that is not the case. 


ancy by the entirety was originally validly created. The 


The ten- 


January 16, 1963 deeds, were obviously not intended to affect 
the right, title and interest of the Appellants in the property. 
Appellee ignores the citations in Appellants’ opening Brief, 


which support the view that the straw transaction was not, as 


——— 


| 
2/ See the two deeds dated January 16, 1963 (R. 6, JA. 20, 
21, 22, 23); the first being Appellants’ conveyance to the 
Crawfords and the second being the Crawford's reconveyance to 
Appellants as tenants by the entirety. Both deeds are acknow- 
ledged before the same notary. 
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Appellee contends, one which affects the ownership of 'the 
property, it does not change or alter. 

The deed to the Crawfords was recorded January 13, 1963. 
The deed of immediate reconveyance was recorded April 25, 
1963, 14 months prior to the time that the defendant filed 
its federal tax lien on March 23, 1964. At the time that 
lien was filed the property was held of record by Appellants 
as tenants by the entirety. Since the straw transaction did 
not affect that ownership, Appellants' title acquired in 
1959, by the entirety continued to this day. There was noth- 
ing, therefore, for defendant's tax lien to attach to. 

In this connection, it must be noted, Appellant Benson 
insisted that the transaction was not to have any effect 
whatsoever on the rights guaranteed to her by the property 
settlement agreement (R. 6, JA. 12) which provided as fol- 
lows: 

"Phe husband and wife agree that in the event the 

marriage between them is hereafter dissolved by 

divorce, that they shall continue to own and re- 
tain....--said real estate being 2123 Twining 

Court, N.W., as tenants by the entireties, as 

long as they both shall live, and until such 

time as they both agree to the sale thereof, as 

provided in Paragraph 10th hereof.” 

She insisted that James Travis agree, as he did (R. 16, JA. 


24) that the deed arrangement was in no wise or manner to 


affect or modify the property settlement agreement. She 


also insisted upon and got a letter from the Crawfords to 
3 


that effect (R. 15, JA.33) . 
Bee ee 


3/ This letter is a part of R. 15, but due to error was 
omitted in the printing of the Joint Appendix. It is quoted 
in Appellants' opening Brief at page 9. 
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IV. | 
| 


THE 100% ASSESSMENT AGAINST APPELLANT JAMES A. TRAVIS AS A 
SPONSIBLE OFFICER ON ACCOUNT OF NON-PAYMENT BY ELECTRICAL 


RESPONSIBLE OFFICER ON ACCOUNT OF NONTPA* SS aRRESL AS A 


CONTRACTORS, INC., OF WITHHOLDING AND F.1-C.A. TAXES, AS A 


CONTRACTORS, INC., OF WITHHOLDING 207 —————— 


PENALTY, WAS DISCHARGEABLE IN BANKRUPTCY. 

Appellants, in their opening Brief, urged this Court 
to decide that the liability of a corporate officer for with- 
holding and Federal Insurance Contributions Act taxes of the 
corporation, unpaid by it, called by the statute a 1008 
penalty, is in fact a penalty, and that the decisions relied 
upon by the Appellee, are not supported by logic. appellee 
in its Brief, relies on these decisions, which appellants 
contend have no logical basis to support them. | 

However, Appellant then goes on to make reference to an 
amendment to Section 17 of the Bankruptcy Act, by the Act of 
July 5, 1966, which specifically excepted from discharges in 
bankruptcy taxes which the bankrupt collected or withheld 
from others but had not paid over. Apparently, appellee would 
argue that since the amendments made by the Act were to 
"govern proceedings so far as applicable in cases when it 
takes effect," that the provisions of that Act were applicable 
to the discharge of Appellant James A. Travis rom bankrupecy 
on March 2, 1965, 14 months before the amendment was adopted. 
This argument (see p. 13, Appellants’ typewritten Brief) ap- 


pears to be completely fallacious. 


Appellants; therefore, urge this Court to recognize 
that the amendment to the discharge provisions of Section 17 


of the Bankruptcy Act, as placed in effect by the act of May 
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5, 1966, relied upon by the Appellee herein, has no applica- 

tion to the determination of the question of whether or not 
6672 of the Internal Revenue Code, provides for the assess— 

ment of a penalty, a penalty dischargeable in bankruptcy, ¢x~ 


cepting to the extent that the amendment which made such 


penalty not dischargeable could be considered a Congressional 


admission that previously it was dischargeable. 
CONCLUSION | 

Appellants respectfully contend that this Court should 
determine, in the first instance, that the straw transaction 
which Appellants engaged in for the sole purpose of re- 
financing delinquent deeds of trust against the property in 
question, did not destroy the Appellants' rights and interest 
in that real estate as tenants by the entirety, and the tax 
lien asserted against Appellant James A. Travis alone, does 
; not attach to the property. It should not be necessary, 
therefore, for the Court to reach the question as to the 
effect of the discharge in bankruptcy. 

Appellants reserve for oral argument any phase of 
Appellee's Brief which has not been specifically dealt with 
herein. 


Respectfully submitted, 


ROBERT SHERIFFS MOSS 
1815 H Street, N.W. 
Washington, D.C. 20006 
Telephone: 638-1171 


Attorney for Appellants 


